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Introduction

The shared physical care of children following
separation has long been a complex issue, and is
again in the spotlight following the Family Law
Amendment (Shared Parental Responsibility) Act
2006. In this article we introduce new Australian
data on the emotional well-being of children which,
we suggest, provide food for thought about the
pluses and minuses of substantially shared care
arrange ments3 where separated parents are in
continuing conflict.4 In the context of the current
legal and perhaps social support in Australia for
greater shared care, these findings provide a
cautionary note. While these new findings relate to
children over 4 years of age, we also present a brief
overview of psycho logical aspects of shared care for
young children and infants.

In discussing implications for family law
practice and legislation, we suggest that it will be
important for lawyers and dispute resolution prac -
titioners to give careful attention to the likely conse -
quences for children, good or ill, of shared care
arrangements. Predicting such consequences will

never be an easy task, but may be assisted by attend -
ing to the relevant factors outlined here. Profes -
sionals in family law, we suggest, need to have
regard both to the relevant social science findings
and to the legislative guidelines as they try to assist
conflicted parents towards developmentally sound
post-separation care arrangements, whether agreed
or adjudicated.5

We fully accept that in general children benefit
greatly if they maintain good quality relationships
with both parents. Our focus here, though, is not pri -
marily on the children of the many separating
parents who can focus on the children’s interests and
manage to sort out parenting arrangements amicably
(with or without assistance from the legal system). It
is rather on the interests of children in families
characterised by persisting inter-parental conflict:
many of these parents ultimately have their parent -
ing arrangements adjudicated by a court, or reach
agreed arrangements, but in circumstances of con -
tinuing conflict.

In a review of care and contact patterns across
a representative cross-section of the Australian
population, Smyth (2004) found that, at that time,
shared care was ‘relatively rare’. It proved to be a
viable arrangement for a small and distinct group of
families, who self-selected into shared care arrange -
ments and who had the following relational and
structural profile:
v Geographical proximity;
v The ability of parents to get along sufficiently

well to develop a business-like working rela -
tion ship;

v Child-focused arrangements (with children
kept ‘out of the middle’, and with children’s
activities forming an integral part of the way in
which the parenting schedule is developed);

v A commitment by everyone to make shared
care work;

v Family-friendly work practices for both
mothers and fathers;

v Financial comfort (particularly for women);
and

v Shared confidence that the father is a com -
petent parent.
Many separating parents who require Court or

formal dispute resolution involvement to determine
their contact and care arrangements unfortunately do
not share these characteristics. As a result of the
introduction of the Family Law Amendment (Shared
Parental Responsibility Act) 2006, it has arguably
become more important for professionals to identify
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family contexts that do not have the basic structural
or relational requirements to make substantially
shared care a viable developmental option for their
children.

Studies that have specifically addressed the
dynamics of uncooperative post separation family
care, involving protracted and/or serious levels of
parental conflict,6 support the need for careful
consideration of the impact upon children of
acrimonious co-parenting arrangements. These
studies have shown that shared parental care is
unlikely to be appropriate in high conflict situations
where parental attunement is compromised, and
where the child, in order to maintain a relationship
with both parents, develops conditional, high main -
tenance loyalties to each parent. This literature
points to the complex dynamics involved for child -
ren in continued exposure not only to actual
manifestations of conflict between their parents on
change-overs between the two houses, but also to
the less tangible tensions of poorly concealed
acrimony, ongoing denigration of one parent by
another, and insidious embroilment of children in
supporting the separate views of each parent (upon
whom they continue to depend).

This article explores connections between
children’s well-being and living arrangements
through data available from two Australian studies
involving conflicted parents in dispute over care and
contact. We outline some of the specific areas of
caution suggested by the data, and identify some
factors that legal and family dispute resolution
practitioners may consider as they advise about
shared care arrangements. We also review the
amendments of 2006, and suggest that, while the
present legal framework certainly emphasises the
importance of parental involvement, and requires
decision-makers to give careful consideration to the
benefits that children may have from cooperative
parenting, it should not be understood as a strait-
jacket that requires equal or near-equal shared
parenting in all cases except those characterised by
violence and similar problems.

First, we outline relevant findings from recent
research by the first author.

Findings from two Australian studies

Two recent studies have explored the impacts
of Family Court and community based dispute
resolution interventions for parents experiencing
significant conflict over the nature of their post
separation parenting agreements. The interventions

were specifically designed to assist the management
of parental conflict and to support higher levels of
cooperation. Each study tracked family functioning
prior to intervention and after settlement of the
dispute, and considered associations between child -
ren’s well-being and parental acrimony, alliance,
and living arrangements.

Study 1: Disputing parents and their children: 

a mediation sample

The ‘Children Beyond Dispute’ research pro -
gram is a longitudinal study, funded by the Aust -
ralian Government Attorney-General’s Department,
and directed by McIntosh. The study is now in its
fourth year. The findings reported here are from the
first three phases of this project, where outcomes
were compared for two groups of separated parents,
selected on identical criteria and recruited volun -
tarily during two six month periods. Each group of
parents were allocated to one of two different forms
of brief therapeutic mediation for entrenched
parenting disputes. The study and its background are
described in detail elsewhere,7 and the interventions
themselves are less central to this article, so are not
elaborated.8

Among other things, the study explored im -
pacts of the interventions on parental acrimony
(psycho logically held hostility), and parental
alliance (parental cooperation and regard), and the
emotional well-being of children. Data were collec -
ted from parents and children prior to their
mediation, three months after, and again one year
after. One hundred and eighty-three families were
involved in this phase of the study, with parent
report data collected on over 300 children. In this
article we focus on data relating to school-age
children’s mental health, one year after the dispute
was resolved.

Mental health was measured with the
‘Strengths and Difficulties’ Questionnaire (SDQ),
parent report.9 This 20-item scale distinguishes
children with normal, commonly occurring levels of
anxiety from those who are in what is called the
‘clinical range’. The clinical range can be thought of
as a concerning level of emotional distress, shown in
anxiety, sadness, clinginess, psychosomatic and
anti-social symptoms, at a level that warrants profes -
sional intervention, ie counselling or speci al ist child
psychiatry services.

In this study, complete data were available for
181 school-aged children. Levels of conflict and
acrimony in this sample were significant, and
similar to levels reported in other key studies in this
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area.10 In keeping with other large scale studies,11

twenty-one percent of children in this sample of
conflicted families had a higher than average rate of
clinical anxiety compared to 14% of ‘non-divorced’
children in the Australian population. Twenty-seven
percent of families left mediation with an agreement
for substantially shared care of their children, of at
least five nights per fortnight with each parent on
average.

McIntosh and her colleagues identified all
children across the two intervention groups who
remained in the high-risk mental health bracket one
year after mediation. They examined multiple
variables to see what core factors or combination of
factors were most highly associated with their poor
outcomes.12 Findings of regression modelling indi -
cated that six variables were associated with
children’s high emotional distress scores:
1 Fathers had low levels of formal education;
2 There was high, ongoing inter-parental con -

flict;
3 Children’s overnight care was substantially

shared;
4 Mother-child relationship was poor, as re -

ported by mother and child;
5 There was high acrimony (psychological

hostility) between parents; and
6 The child in question was under 10 years old.

The first two variables independently predic ted
poor outcomes. Variables 3-6 added to the likelihood
of poor outcomes when they co-occurred with any
of the other variables.

Analyses also indicated that fathers and child -
ren benefited from a shared residence arrangement
most when this occurred in an environment of low
acrimony and cooperation with the child’s other
parent. Older children (over 10 years) in shared care
who were not caught in high conflict dynamics did
not show evidence of poor mental health outcomes,
and generally showed a greater capacity to cope
with existing parental tensions.13

Study 2: High conflict parents and their

children: a Family Court sample

A separate study examined outcomes for 77
parents and 111 children who had attended the Child
Responsive Program Pilot in the Family Court of
Australia.14 This study involved comprehensive
interviews with parents, prior to and four months
after litigated settlement of their dispute over the
care of their children. The interviews explored con -
flict, cooperation, relationships and child well-

being, again using the Strengths and Difficulties
Questionnaire.15 Data for all children aged four
years and over were obtained on domains of anxiety,
tearfulness, fearfulness, psychosomatic symptoms,
and separation anxiety.

Four months after settlement, 28% of these
111 children had emotional well-being scores in the
clinical range, indicating a high degree of emotional
distress. Multiple regression modelling was again
used,16 exploring all variables to see which com -
bination of factors best accounted for children’s
poor emotional outcomes. The following five vari -
ables were most highly associated with children’s
poor mental health outcomes in this Family Court
sample:
1 The child was unhappy with their living and

care arrangements;
2 The parent’s relationship with the child had

deteriorated post Court;
3 The child lived in substantially shared care;
4 One parent held concerns about the child’s

safety with the other parent;
5 The parents remained in high conflict.

The first three variables independently pre -
dicted poor outcomes. Variables four and five added
to the likelihood of poor outcomes when they co-
occurred with any of the other factors. The
emotional climate in which these Family Court
children shared their lives between their parents was
further illustrated by the following findings:
v Importantly – and in contrast to the relatively

low rates of shared time identified in non-
litigating samples (eg see Smyth, op cit) – 28%
percent of the children studied here entered
Court, and 46% left Court, in a substantially
shared care arrangement (five nights per fort -
night or more in the care of each parent).17

v Seventy-three percent of the parents involved
in shared care arrangements post Court re -
ported ‘almost never’ co-operating with each
other.

v Thirty-nine percent of shared care parents
reported ‘never’ being able to protect their
children from their conflict.

v In four of the shared care cases in this study,
parents reported ‘never’ having contact of any
kind with each other. The children in each of
these families were responsible for conveying
day-to-day messages between their parents,
involving them directly in potentially unpleas -
ant communications about them.

v Seventy percent of these orders were made by
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consent, either in the CRP or out of Court
settlement. Thirty percent were judicially
determined.
The data from this second study are con -

cerning because they suggest that a significant
proportion of these children emerged from Family
Court proceedings with substantially shared care
arrangements that imposed a psychological strain
for the child.

The two studies have limitations, notably the
relatively small samples and the associated
possibilities of sampling error. On the other hand,
they have strengths, including their ‘repeated
measures’ designs (comparing each parent and each
child’s outcomes against their own baseline) which
provide statistical power in smaller sample sizes,
and obtaining data from multiple members of the
same family. Substantial qualitative interview infor -
mation also verified the core quantitative findings.
We also note that strong correlations were found
between mothers’ and fathers’ mental health ratings
of their children, and between parents’ ratings and
children’s own subjective well-being scores. All of
these factors contribute to the confidence we place
in these findings. Further, as Smyth (p 118, 2004)
has identified:

“… there is so little empirical data on shared
parenting that to disregard small pockets of data
runs the risk of leaving our knowledge of joint
parenting poorly informed.”

These two studies support the need for larger
scale enquiry into the potential links between living
arrangements, parenting maturity and availability,
conflict and children’s psychological health.

The psychology of shared care for

young children

The above findings relate to children aged over
four years. In relation to young children, it is im -
portant for practitioners to have regard to what we
know about their developmental needs. The nature
of the strain imposed for very young children and
infants by developmentally inappropriate living
arrangements is considered in this section, taking us
to the territory of attachment development. The vast
literature that underpins attachment theory cannot be
summarised here, but we offer some of the core
find ings as context for understanding the outcomes
of the above studies, and for informing deliberations
about shared care for young children and infants.

The psychological issues involved in the

division of children’s care between two parents, two
homes and two families are complex. Meta reviews
of the related literature are available,18 but the field
awaits definitive longitudinal research in this critical
area. Specifically in the area of pre-school and infant
overnight care, research is sparse, and that which
exists19 is often held at arm’s length when it fails to
support conflicting ideologies.

It can, however, safely be said that the healthy
emotional development of children depends upon
their early experience of a continuous, emotionally
available care-giving relationship, through which
they are able to form an organised attachment, and
to develop their human capacities for thought and
relationships.20 This core finding from attachment
research can easily be misunderstood when legal
decisions are made. For example, the infant’s need
for a primary attachment figure can be overlooked
because of oversimplified understandings of the
research evidence (for example, when findings are
taken to mean that the infant can only have one care-
giving relationship with one adult), or where
research findings are misapplied to support the legal
preference of one parent over another. Clearly a
young child can form more than one attachment
relationship. Further, a child in any family situation
will develop a qualitatively different attachment to
each parent: for example, a secure attachment to the
father and an insecure attachment to the mother, by
virtue of the essential differences in care-giving
styles of each parent (reflecting the parent’s own
attachment history).21 The important point here is
that attachment security is not transferred by the
child from one parent to another when moving
between their care.

Part of the developmental conundrum posed
for young children of divorce is this: their attach -
ment formation is likely to be poorly affected (or to
become ‘disorganised’ in theoretical terms) when
that infant does not have a continuous experience of
reliable care with either parent. Shared care arrange -
ments that involve frequent moves from one parent
to another can, inadvertently, bring about this
experi ence. Frequent transitions of care and
absences from each parent necessarily interrupt the
infant’s experience of care with each parent, especi -
ally their relationship with a primary carer when
there has been one. This brings about potential
developmental difficulties for infants, particularly
those with parents who remain acrimonious and
struggle to facilitate a smooth transition for the
infant.22 It is well documented that conflict between
parents has an adverse impact on their ability to
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parent sensitively,23 and inter-parental conflict
brings a higher likelihood of harsh styles of disci -
pline and diminished emotional responses,24 which
are parenting behaviours associated ultimately with
the child’s emotional insecurity and social with -
drawal. 25 26

For older children, and particularly adol -
escents, the primacy of attachment diminishes with
advancing years, enabling the older child to tolerate
longer periods of time away from a caregiver, and to
consolidate and make good use of bonds of depend -
ence with others. Yet when children of any age make
frequent transitions between warring parents who
are unable to conceal their feelings in the presence
of the child, children then begin to use considerable
energy to ensure their own comfort and emotional
safety in each environment, actively and constantly
monitoring the ‘emotional weather’ they encounter
in each parent’s home.

Through this developmental lens, it is rela -
tively easy to see how, in the two studies presented
here, the risks added up for these children of high
conflict-ridden families who lived in shared care
arrangements. Further, although the new data des -
cribed above relate to outcomes for children over
four years of age, there are important developmental
reasons, sketched above, to be cautious about the
recommendation of substantially shared care for
children under four. Indeed we hope we have shown
in this section why caution becomes more urgent in
the case of the infant and the young child of high
conflict divorce.

Against this background, we now review the
application of the new legislation on shared
parenting to conflicted families, particularly the
more extreme cases often presenting to the Family
Court or the Federal Magistrates Court.

The legislative context

This section considers the legislative context
surrounding these findings, now that the amend -
ments of 2006 are in place. We argue that there is
nothing in those amendments or their background to
prevent practitioners from taking the new data into
account in applying the law. Indeed, there is a good
deal to support practitioners in so doing. We first
consider the paramount consideration principle,
then the amendments relating to parental decision-
making (‘parental responsibility’), then those relat -
ing to parenting arrangements, particularly the time
children are to spend with parents. We also consider
briefly the new provisions relating to process.

The ‘paramount consideration’ principle

What we now call parenting law27 has long
been governed by the principle that the child’s best
interests must be treated as the paramount consider -
ation. This principle was originally developed by
court decisions in the nineteenth and early 20th
century, and then incorporated into legislation. Not
only has it been retained in the Act, but its im port -
ance was repeatedly emphasised in the background
papers to the amending Act of 2006.28 Section 60CA
now provides:

“In deciding whether to make a particular parenting
order in relation to a child, a court must regard the
best interests of the child as the paramount
consideration.”

Parental responsibility severed from residence

since 1996

The amendments of 1995 and 2006 resulted in
the replacement of the term ‘guardianship’ with
‘parental responsibility’, and a number of provisions
designed to emphasise the importance of both
parents being involved in cooperative parenting after
separation. There are a number of components to
this.

The first component was the severance of the
link between residence and decision-making. Before
1996, a ‘custody’ order did two things: it meant that
the child was to live with the custodial parent, and
also that the custodial parent alone had certain
decision-making powers. The 1995 amendments
changed this. The new ‘residence’ orders were dif -
fer ent from the ‘custody’ orders they replaced, in
that when they provided only that the child should
live with one parent (the ‘residence parent’), they
gave that parent no particular advantage in decision-
making. Unless the court deliberately ordered
otherwise, both parents retained the equal decision-
making power they had by virtue of having ‘parental
responsibility’.29 This feature was retained in the
2006 amendments. They got rid of the legal labels
‘residence’ and ‘contact’, and revised the list of
things that could be covered by parenting orders,30

but it remains the case that an order for a child to
live with a person gives that person no additional
decision-making power. The obvious intention is to
encourage continued involvement by both parents in
decision-making, even though the child might be
living mainly with one parent, and even though one
or both partners might have re-married.31
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Shared parental responsibility and the

amendments of 2006

The 2006 amendments also introduced some
new measures designed to reinforce cooperative
parenting. The first was a presumption of equal
shared parental responsibility. By s61DA(1), with
certain qualifications, when making a parenting
order, the court ‘must apply a presumption that it is
in the best interests of the child for the child’s
parents to have equal shared parental responsibility
for the child’. There is an exception, namely cases
where there are reasonable grounds to believe that a
parent has engaged in child abuse or family viol -
ence.32 And in interim proceedings (where the evid -
ence is often incomplete) the presumption applies
‘unless the court considers that it would not be
appropriate in the circumstances’.33 The pre sump -
tion may be rebutted ‘by evidence that satisfies the
court that it would not be in the best interests of the
child for the child’s parents to have equal shared
parental responsibility for the child’.34

The second new measure is an explicit state -
ment that an order for shared parental responsibility
creates obligations to share decision-making:
s65DAC. The obligation is imposed on persons who,
under a parenting order, are to share parental respon -
sibility for a child, and relates only to decisions
‘about a major long-term issue in relation to the
child’. The section says that the order ‘is taken to
require the decision to be made jointly’ by the
persons who have such parental responsibility35 –
something that makes little sense when there is a
difference of opinion between the parents. More
sensibly, the section goes on to say that the order is
taken to require them to consult with each other 
and make ‘a genuine effort to come to a joint
decision’ about the issue.36 Failure to do this would
be a breach of the order, potentially attracting
penalties.37

Strangely, perhaps, the legislation does not
explicitly say that there is such an obligation to
consult where there has been no such order.
Although one might think from the emphasis the
background papers gave to cooperative parenting,
and perhaps from some of the language of s60B,38

that there would be such an obligation, careful
attention to the words of the Act seems to indicate
that there is no such obligation. The provision that
‘each parent has’ parental responsibility39remains
unamended, and the express creation of the obli -
gation in cases of court orders might be taken to
imply that there is no such obligation where there is
no court order.40 While it is clear that parental
cooperation is encouraged by the Act, and that

failure to cooperate might be taken into account
against a parent in relation to parenting orders,41 it
seems that there may be no enforceable legal
obligation to consult except where there is an order
for shared parental responsibility.

Court’s obligations to consider the child

spending equal time, or substantial and

significant time, with each parent

Parliament’s answer to the question whether
there should be a legal presumption in favour of
children spending equal time with each parent was
‘No, but …’. The relevant provision is lengthy, but
can be easily summarised.42 It applies in cases
covered by the presumption in favour of equal
shared parental responsibility: that is, roughly, in all
cases except those involving such things as violence
and abuse. It says, essentially, that in making a
parenting order the court ‘must consider’ making
orders that the child spend equal time, or if not equal
then substantial and significant time, with each
parent. ‘Substantial and significant time’ is defined
to mean, essentially, weekdays and weekends and
holidays, times that allow the parent to be involved
in the child’s daily routine as well as occasions and
events that are of particular significance to the child
or the parent.43 This is an important provision, but
falls short of establishing a presumption that it is
better for children to spend equal time, or substantial
and significant time, with each parent. One obvious
intention was to challenge any assumption that it is
normally satisfactory for children to see one parent
only for limited purposes, such as being entertained
at weekends, which would make it difficult for that
parent to be fully involved as a parent, and difficult
for the child to maintain or consolidate a secure
attachment with a parent whose behaviour is
oriented only to ‘visiting’ rather than ‘care-giving’.

The Full Court has neatly summarised the gist
of the provisions in the following carefully-worded
sentence:44

“In our view, it can be fairly said there is a legis -
lative intent evinced in favour of substantial
involvement of both parents in their children’s
lives, both as to parental responsibility and as to
time spent with the children, subject to the need to
protect children from harm, from abuse and family
violence and provided it is in their best interests
and reasonably practicable.”

Obligations on advisers

Another measure that needs consideration is
the detailed prescription about the obligations of
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advisers (legal practitioners, family counsellors, and
family dispute resolution practitioners).45 Section
63DA first requires advisers to inform the clients
that they could consider a parenting plan, and where
they could get further assistance in doing so. It then
says that if the adviser gives them advice in connec -
tion with making a parenting plan,46 the adviser
must give them specified information and advice.47

The content of this generally follows the new
guidelines relating to determining the child’s best
interests. Thus, in summary, the advisers must
inform their clients:
m that they ‘could consider’ equal time, or

substantial and significant time, if either is
reasonably practicable and in the child’s best
interests;

m that the decisions should be made in the child’s
best interests;

m about the matters that can be covered by a
parenting plan;48

m that the parenting plan may override any prior
parenting order;49

m the desirability of including in the plan
provisions about methods of resolving future
problems;50

m the availability of programs that help people
who have difficulties in complying with
parenting plans; and

m that s65DAB requires the court to consider any
existing parenting plan when making parenting
orders.

The new guidelines for determining the child’s

best interests: s60B and s60CC

The amendments of 2006 continued the pattern
of increasingly elaborate legislative guidelines and
exhortations, particularly in relation to the critical
task of determining the best interests of the child.
The most significant sections are ss60B and 60CC.
Section 60B sets out the ‘objects’ of Part VII, and
the ‘principles underlying it’:51

60B Objects of Part and principles underlying it

(1) The objects of this Part are to ensure that the
best interests of children are met by:
(a) ensuring that children have the benefit

of both of their parents having a
meaningful involvement in their lives,
to the maximum extent consistent with
the best interests of the child; and

(b) protecting children from physical or
psychological harm from being sub -
jected to, or exposed to, abuse, neglect
or family violence; and

(c) ensuring that children receive adequate
and proper parenting to help them
achieve their full potential; and

(d) ensuring that parents fulfil their duties,
and meet their responsibilities, con -
cern ing the care, welfare and develop -
ment of their children.

(2) The principles underlying these objects are
that (except when it is or would be contrary
to a child’s best interests):
(a) children have the right to know and be

cared for by both their parents, regard -
less of whether their parents are
married, separated, have never married
or have never lived together; and

(b) children have a right to spend time on a
regular basis with, and communicate
on a regular basis with, both their
parents and other people significant to
their care, welfare and development
(such as grandparents and other rela -
tives); and

(c) parents jointly share duties and respon -
sibilities concerning the care, welfare
and development of their children; and

(d) parents should agree about the future
parenting of their children; and

(e) children have a right to enjoy their
culture (including the right to enjoy
that culture with other people who
share that culture).

Section 60CC(1) says that the court ‘must
consider the matters’ in subsections (2) and (3). Sub-
section (2) says that ‘the primary considerations
are’:

(a) the benefit to the child of having a mean -
ingful relationship with both of the child’s
parents; and

(b) the need to protect the child from physical or
psychological harm from being subjected to,
or exposed to, abuse, neglect or family viol -
ence.

Sub-section (3) says that ‘additional consider -
ations are …’ and then sets out a long list of matters,
the last being the catch-all, ‘any other fact or
circumstance that the court thinks is relevant’. Apart
from a few modifications, they are the same con -
sider ations that were previously in the Act, and
which, in turn, largely reflected the matters that
courts had long taken into account. They include, for
example:

(a) any views expressed by the child …
(b) the nature of the relationship of the child

with … each of the child’s parents; and …
other persons …
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(c) the willingness and ability of each of the
child’s parents to facilitate, and encourage, a
close and continuing relationship between
the child and the other parent;

(d) the likely effect of any changes in the child’s
circumstances …

(f) the capacity of [parents and others] to pro -
vide for the needs of the child …

The overall direction of these provisions is
clear enough. The legislature has retained the
principle that the child’s best interests must be
regarded as the paramount consideration, but in pro -
viding guidance to the courts on how to determine
those best interests, it has strongly emphasised two
aspects: the benefit to the child of a meaningful
relationship with both parents, and protection from
violence and abuse. These are the two ‘primary’
considerations in s60CC, and the first two of the
objects of Part VII. The court also has to consider all
the other matters relating to the best interests of 
the child – the ‘additional consider ations’ in sub-
section (3).

Although that much is evident, at the time of
writing it is not entirely clear how these provisions
will be interpreted. We don’t quite know how the
courts will determine whether a particular parent-
child relationship is ‘meaningful’. Nor do we know
the significance of the word ‘benefit’ in para-
graph (a). Does the provision mean that any
‘meaningful’ relationship with a parent is presumed
to be of benefit to the child? Or is the word an
invitation to the court to assess in each case whether
there is in fact a benefit to the child, having regard to
the ‘additional considerations’? Most obviously, we
don’t yet know how much weight they will give to
the idea, introduced for the first time by the 2006
Act, that some considerations are ‘primary’ and
others ‘additional’.52 These uncertainties, however,
relate mainly to the relative weight the courts should
give to various factors. They do not in any way limit
the categories of matters that need to be considered
in determining the child’s best interests.

Changes relating to process

For the purpose of this article it is not neces -
sary to deal in detail with the amendments of 2006
relating to the processes of family law. There are
two main aspects of these provisions. The first is a
provision making it mandatory, in most cases, for
parties to attempt to resolve their differences before
commencing proceedings53 – the latest development
in the long-standing policy of encouraging parties to
settle parenting disputes.54

The second aspect was genuinely new: a set of
principles and powers for the courts so that they can
conduct children’s pro ceedings in a ‘less adver -
sarial’ way.55

Two features of these provisions are relevant
here. The first is the new provision that for the
purpose of the proceedings the court may designate
a family consultant, whose task includes ‘helping
people to better understand the effect of things on
the child concerned’.56 The second is the legislative
principle that ‘the court is to consider the needs of
the child concerned and the impact that the conduct
of the proceedings may have on the child in deter -
mining the conduct of the proceedings’.57

These provisions show that Parliament was
concerned about impacts on children, and that it
attached important to expert advice about children
and their needs. They reinforce our view that it is
entirely consistent with the legislation to learn from
and apply research findings about the devel op mental
needs of children.

Summary and implications

By way of brief summary, the provisions con -
sidered above:
v Continue the principle that the child’s best

interests must be regarded as the paramount
consideration;

v Require the courts, in determining the child’s
best interests, to consider as ‘primary con -
siderations’ the benefit to the child of having a
meaningful relationship with both parents, and
the need to protect the child from physical or
psychological harm from abuse, neglect or
family violence; and also to consider a long list
of ‘additional considerations’;

v Emphasise that both parents should normally
share decision-making following separation,
even where one or both re-partner or remarry,
and regardless of whether the children live
mainly with one parent;

v Strongly encourage parents to cooperate in
decision-making relating to the children, and
create legal obligations to do so where the
court has made an order for shared parental
responsibility;

v Where there is an order for equal shared
parental responsibility, require the court to
consider whether the child should spend equal
time, or substantial and significant time, with
each parent, except in cases of violence, or
child abuse or neglect;
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v Require advisers to have regard to these things.
For advisers and legal practitioners, as well as

for decision-makers, it is important to take into
account what social science can tell us about what
will benefit children, particularly what constitutes a
developmentally meaningful relationship with their
parents: s60CC. The enhanced role of the family
consultant in the new ‘less adversarial’ process58 is a
strong indicator that social science is seen as im -
portant. The new guidelines, although more pre -
scrip tive than the old, still focus on the child’s best
interests, and the new concepts are consistent with
the use of social science.

Neither the general conditions for children’s
healthy emotional development nor the specific new
findings described above contradict the core prin -
ciple underpinning the new legislation, namely that
most children will benefit from having both parents
actively and cooperatively involved in their lives
after separation. The data reported here sug gest,
however, that a group of children are liable to slip
through the safety net of considerations de signed to
ensure that children do in fact benefit from shared
parenting. The findings sound a strong cautionary
note about applying the new presump tions to cases
characterised by ongoing high conflict between
parents. We have shown how, in living between and
within climates of ongoing dispute and emotional
pre-occupation, the mental health ‘bene fits’ of
substantially shared care accrued by children are
questionable.

By implication, then, the ‘safety net’ of con -
siderations through which we filter the ‘best
interests’ questions attached to shared physical care
needs to be more tightly woven. The task is to
sensibly guide ourselves through the socio-legal and
often highly emotive contexts that surround the
issue, in that developmentally appropriate decisions
can be made in each case.

The research outlined here suggests that sub -
stantially shared care arrangements may entail risks
for children’s healthy emotional development in
families that have the following specific factors,
especially in combination:59

Parent factors:
v Low levels of maturity and insight;
v A parent’s poor capacity for emotional availa -

bility to the child;
v Ongoing, high level conflict;
v Ongoing significant psychological acrimony

between parents;
v Child is seen to be at risk in the care of one

parent.

Child factors:
v Under 10 years of age;
v The child is not happy with a shared

arrangement;
v The child experiences a parent to be poorly

available to them.
In keeping with the findings of Johnston et al

(1989), the new Australian data suggest that shared
physical care is an arrangement best determined by
the capacity of parents to exercise maturity, to
manage their conflict and to move beyond
egocentric decision-making in order to adequately
embrace the changing developmental needs of their
children. When considering ‘the benefit to the child
of a meaningful relationship with both parents’,
considerable weight should be given to the need of
the child for care and contact arrangements that
protect them from parental dynamics otherwise
likely to erode their developmental security. Here,
the capacity of parents for ‘passive cooperation’60

and the containment of acrimony may prove to be
central benchmarks.

We trust that this article will contribute to law -
yers’ and dispute resolution professionals’ aware -
ness of conditions under which substantially shared
care is likely to strain rather than support a child,
and assist settlement processes that enable the
appro priate sharing of a child’s care and develop -
ment, rather than the division of a child’s life be -
tween two hostile, pre-occupied, ‘parent rights
focused’ camps. Ultimately, we are asking pro -
fessionals to ask themselves: Will a shared living
arrangement in this parental context lead to an
experience for the child of being richly shared, or
deeply divided?
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